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[bookmark: _GoBack]SB 428: FRIVILOUS LAWSUITS AGAINST THE FIREARM INDUSTRY
& INCREASED DAMAGE AWARDS FOR ALL INDUSTRIES IN NEW MEXICO

This legislation maliciously targets heavily-regulated, law-abiding firearm retailers and manufacturers with frivolous litigation intended to bankrupt and destroy them.  SB 428 opens all firearm industry members to “fishing expeditions” under the Unfair Trade Practices Act (UTPA) initiated by politically-motivated advocacy organizations and attorneys. Punitive damage awards for a violation are increased from $300 to a minimum of $250,000 (an 83,000% increase) for federally-licensed firearms dealers and manufacturers, and from $300 to $10,000 (a 3,000% increase) or three times actual damages for nearly every other industry in New Mexico.

Provisions & Concerns Include:

-  Proponents wrongly claim this legislation pursues firearm industry members who violate laws regulating firearms.  In truth, SB 428 will be used against all lawful businesses that advertise in any manner in New Mexico because of the subjective nature of the legislation.  

-  Proponents regularly refer to “machine guns” and “Glock switches” to misdirect and stir emotions.  Illegally converting any firearm to a machine gun is already a federal felony punishable by 10 years in prison and a $250,000 fine.  SB 428 is not needed to put members of the firearms industry who break the law out of business.   

-  A violation of the vague, subjective UTPA includes any advertisement or statement that “may” or “tends to” be misleading.  An ad which simply states that a modern firearm is “safe” or “effective” for self-defense is likely to trigger a suit because opponents of firearms ownership regularly claim that firearms are neither safe nor effective.  Currently, maximum awards under the UTPA are set between $100 and $300.  There is no financial incentive to abuse the law.  SB 428 sets the minimum award at $250,000 (and again, this is only against members of the firearm industry.)

-  Authorizes any citizen merely “aware of OR likely to be damaged by” a suspected violation of the UTPA to file suit (someone who has seen an ad and disagrees with it).  This is intended to allow advocacy groups like Giffords Law Center to encourage their members to pile on any claimed violation against a member of the firearm industry.  Under SB 428, there is no requirement under the private remedies section of the UTPA that plaintiffs are likely to be damaged by a violation, or suffer actual damages of any kind.

-  Removes any disincentive against filing frivolous claims. SB 428 eliminates the possibility that defendants will be awarded court costs and attorney fees if they prevail at trial.  
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